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EXECUTIVE PRESENTATION:
The Construction Industry is made up of the Building Sector, the Civil Engineering Sector, and the Heavy Engineering Sector. Contract of all kinds entails obligation of one party to the other, in which there would be a privity of binding contract. The building contract consists of the construction of buildings, estate houses, etc. The Civil Engineering sector consists of the construction of roads, bridges, dams, flyovers, airports, etc. The Heavy Engineering consists of the construction of the sea ports, steel industries, oil and gas industries, and the manufacturing industries. 

These contracts are signed and the construction party is obliged by law to complete the works on the agreed date. Any failure to complete a contract on the agreed date (all things being equal) leads to a breach of contract. All things being equal, this leads to claim for Liquidated and Ascertained Damages, and other claims.

1.0 	INTRODUCTION
Key Words: Liquidated damages; Unliquidated damages; Economic Loss; Loss and Expense for Non-completion of Works; Liquidated and Ascertained Damages.

1.20 Definitions
1.2.1 Liquidated Damages
Liquidated Damages is the agreed rate for liquidated damages for each section of the works in the contract not completed. Each section of the works is in the Contract Bill of Quantities as signed by both parties to the contract.
This Liquidated Damages are normally expressed as a specific sum per week (or other unit) of delay, to be allowed by the Contractor in the event of failure to complete the Contract by the completion date (note there may be several different rates where are divided into sections).
Note well here: once the rates have been agreed and signed in the Contract, both parties are bound by it. Where additional professional fees may be charged due to the L&AD during this period, then it will be added. If "Nil" is inserted in the Form of Contract for L&AD; then this precludes the employer from claiming any damages at all (See Temloc v. Errill — United Kingdom Case).

1.2.2 General Damages
Where the contract documents did not specify the Liquidated and Ascertained Damages, then the Employer (Client) may be able to claim general damages.

1.2.3	 Completion Date for Contract
Construction Contracts normally stipulate a completion date for the works, which provides a fixed point from which damages may be payable in the event of non-completion. The damages are "liquidated" [reduced to monetary terms] and typically are fixed at a rate per week of the time over runs.

The contractor is obliged to complete the works by the completion date and in general he accepts the risks of all and events that might prevent the completion of the works by this date.

The Contractor is relieved of his obligation if the employer causes delay or in some ways prevents completion of the works.

The Contract should allow for the adjustment of the completion date in the event of certain delays caused by the Employer, or Natural Causes [like Force Majeure]. The Contract date Completion date can be adjusted.

1.2.4 "Time at Large"
If there were no provisions to grant "Extension of Time" in the contract and a delay occurred that was at least in part by the employer, this is a fundamental breach of contract and the contractor is no longer obliged to complete the works on the completion date, even if the contractor is partly to blame.

Moreover, where the contract provides for extension of time, but these provisions are not operated, the employer will not qualify to be paid L&AD because he is partly responsible for the delay.

In these situations, the “Time to complete the contract will be at large”. However the contract must be completed by the contractor within a 'Reasonable Time'. The 'Reasonable Time' can be contentious if not well handled.

1.2.5 Economic Loss
Economic Loss is equivalent of the Liquidated and Ascertained Damages. It is also charged against a Contractor who did not complete the Contract at the agreed date. This is charged per week workload or per unit of work. This is used for a contract that must be completed within a time-frame where time is of the essence.

1.2.6 Penalty
Where Liquidated and Ascertained Damages exceeds a reasonable amount, it will not be implemented by the Courts. The Courts regard such situation as a penalty amount and cannot be enforceable in Courts of Law. The solution is to return to the drawing board to determine the reasonable rate(s) for the Liquidated and Ascertained Damages.

1.2.7 Claims For Loss and Expense
Loss and Expense claims is the quantum loss a party to a contract incurs in the execution of the contract plus the expenses the party incurred. Each party to the contract has a right to claim the loss and expense against the wrong party in the contract.

2.0 Practical Application of the Liquidated and Ascertained Damages
2.1.1 Conditions before Liquidated and Ascertained Damages may be claimed, the following preconditions must have been met:
(i) 	The Contractor must have failed to complete the works by the completion date;
(ii)	The Contract Administrator/Executive Project Manager/Architect/ Engineer must have fulfilled all duties with respect to the award of an "Extension of Time";
(iii) 	The Contract Administrator or the Representative must have issued a "Non-Completion Certificate";
(iv) 	The employer must have informed the Contractor before the date of the Final Certificate that it may require the payment of the Liquidated and Ascertained Damages or deduct Liquidated Damages from the monies due to the contractor.

There are two types of notices the Employer gives the Contractor, before the deductions are effected. This may vary with the different types of contracts available universally. In Nigeria and the United Kingdom situations, the Employer/Client issues initially a "General Notice of Intention that the Client may require damages due to L&AD to be paid”. The subsequent/second notice, requires more details than the first notice; it must state that "for the period between the completion date and the date of practical completion, the actual L&AD will be stated categorically."

The employer requires the Contractor to pay the sum to the Employer and/or intends to deduct Liquidated and Ascertained Damages from monies due to the Contractor, and whether the rate will be the contractual rate or a lesser sum (where the client wants to be benevolent to the Contractor).

2.1.2 Failure to deduct L&AD
It is to be noted that it is only the Employer and nobody else can authorise the Consultants to deduct the L&AD in any Construction Contract. The Employer would not be considered to have waived its claim to the L&AD by a failure to deduct L&AD or any other claims for that matter, from the First Payment Certificate or any certificate under which this could validly be done; the Employer would always be able to reclaim those damages (L&AD etc.) as a debt at any point up till the Final Accounts/Certificate issuance.

2.1.3: Calculations of L&AD in Building Contracts 
In all Construction Contracts as stated above, the works are divided into three (3) stages/plans:
  (i) Short Term Plan [Weekly] or Working Programme.
  (ii) Medium Term Plan [Monthly or Six-Weekly] or Tactical Programme.
  (iii) Long Term Plan [Contract Duration] or Strategic Programme.

These plans are prepared by the Project Team Leader [Project Administrator]. These programmes are the basis for the evaluation of the diligence of the Contractor on site whether the Contractor is causing delay on the works or he is working ahead of time. Where a Contractor is causing delay on the work, the Quantity Surveyors of both parties to the contract, can jointly work out the cost of delay or it can be computed by the client's Q.S. The Loss of time on the programme will be computed by the Project Administrator or the Architect on the works.

The Contractor has to apply for an extension of the contract duration, before it is granted by the Administrator. The Administrator will send this approval as a sort of instruction in writing because many things has financial implications in the construction industry. The Q.S. computes the cost of all instructions. The Consultant Q.S. will use the "approved extension of time" order to compute the Liquidated and Ascertained Damages or Loss and Expense or the Economic Loss; as the case may be.
The programmes are used by the Quantity Surveyor to prepare the project cost control plans for each stage of the project works.

2.1.4 Time and Cost Overruns on L&AD
The Administrator’s "Time overruns" calculations will be used by the Q.S. to compute the cost overruns per day or per week or per month as the case may be. These computations must be agreed between the two parties having the privity to the contract, in question, else the courts will force them to do that before approaching it.

2.1.5 Example of Usage of Computation of “Time and Cost Overruns”
Let's say the contract duration is 120 weeks and the contract sum is #12,000,000.

Assuming a contract duration of 48 weeks [12 months].
Let's say that there is time overruns of 4 weeks [one month] resulting in, costing a cost overruns of say #2,000,000 to the employer/client; based on the contract programme. This two million naira debt has to be agreed between the parties, before the client deducts it from any subsequent payments due to the contractor.

Remember the rates for the calculations of the cost-overruns are the rates in the contract Bill of Quantities, signed before the inception of the contract, on the site. The time overruns is computed from the contract programme and when agreed between the contract parties, the Project Administrator is bound to issue the contractor an Extension of Time Certificate. The Certificate officially extends the Contract Period and the contract sum is subsequently increased by virtue of the cost of the L&AD, added to the Contract Sum.

2.1.6 Loss and Expense/Time Overruns.
Please note the employer/client can only claim the Liquidated and Ascertained Damages, where the Contractor is in breach of the contract, the two parties had signed [agreed]. In a situation, where the employer is in breach of the contract, then the Contractor can claim against the employer; for what is termed Loss and Expense/Time Overruns.

Just as it applied, to the Contractor, on the Liquidated and Ascertained Damages; so will it apply to the Employer, in paying to the Contractor the lost time, plus the total cost he incurred and the expenses made, within the agreed time of the site problems.

The agreed Loss and Expense/Time Overruns, once agreed; the Contractor is entitled to be paid by the employer/client. This Loss and Expense for both parties to the contract; depends on the party in breach, of the contract.

	
Thanks for listening.
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